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File: URE Privileges Article

Memorandum No, 63-11

Subject: Study No. 34(L) - Uniform Rules of Evidence
(Rule 37--Waiver of Privilege)

This rule is discussed at pages 138 to 144 of the Study.,

The comments of the Northern Section of the State Bar Committee

are attached hereto as Exhibit I (pink pages).

The Northern Section of the State Bar Committee has

substantially disapproved of the Commission's revision of Rule

37« The section would revise the rule to read as follows:

RULE 37 WAIVER OF PRIVILEGE

Subject to Rule 38 a person who would otherwise have
a privilege to refuse to disclose or to prevent another
from disclosing a specified matter under Rules 26-36,
inclusive, waives his privilege with respect to that
matter if the judge finds that he or any other person,
while the holder of the privilege, has, without coercion
and with the knowledge of his privilege, made a disclosure
of any part of the matter or consented to such a
disclosure made by anyone.

This revision seems to raise the following issues:

1. Is it necessary or desiragble to include a separate

sentence spelling out how consent to disclosure may be given?

2. Is it desirable to eliminate the words "™without

coercion and with the knowledge of his privilege?

3. Is subdivision (2) necessary or desirable? Does it express

a rule which would be applied anyway under the URE Rule.

Comment: The analysis of the State Bar Committee appears
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unsound. The results specified in subdivision (2) would
not flow from URE Rule 37 because it says; "A person who
would otherwise have a privilege to refuse to disclose or
to prevent another from disclosing a specified matter has
no such privilege with respect to that matter if the judge
finds that . . . any other person while the holder of the
privilege has . . , made disclosure of any part of the
matter or consented to such a disclosure made by anyone.”
This language seems to say that a disclosure by any holder

walves the privilege, It is difficult to see how the

Section concluded that "the rule would follow without these

additions., "

3. Should Rules 31-36, inclusive, be excluded from the

operation of Rule 377

Comment: Each separate privilege expressed in Rules 31-36

should be considered individually in connection with this

problem. See the discussion on pages 76, 77 and 78 of the

Revised Rules--sent to you with Memorandum 63-1.

The Commission will note that New Jersey emacted a provision

in its Rule 37 very similar to subdivision {3} of Revised Rule

37

Respectfully submitted,

Joseph B. Harvey,

Assistant Executive Secretary
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Memo 63-11 . EXHTBIT I

MINUTES OF MEETING o

NORTHERN S CTIDN OFR

‘UNW JIES OF ET!TDENGE ,

_ The Northern Sectlon ef the Comm1ttee met at the off1ce
of Heller Ehrman, Whlte &.McAuliffe on Tuesday, Aprll 17 1962

‘Vat 4 30 P.M.

rThere were preeent the follOW1ng.

Messrs. Bates Erskane, Llebermann, Pattee and Baker.
;There were absent the folleW1ng- o |
Meesrs. Lasky ' and Martin.

: Mr Baker reported on Rule 37 whlch prev1des for waiver

-of the prlvilegee under certeln cenditlons.: Subdiv151on {a} of

- -thls rule prov1des that the priv1lege is waived 1f the holder

contracts w1th anyone not [?J te,Waive the pr1v1legeo So far =
‘the pr1v1lege agalnst self-lncrlmlnatlon 1s coneerned thlS may
be’ unconstltutional under Artlcle I Section 13 of the State |
Gonstitution.. Attention was called to the fact. that the Law
Rev131on Comm1551on in 1ts revision of thie rule has ellmlnated
subd1v1elon (a) as applied to all pr1v1legesﬂ The members of the

Commlttee present were of the view: that no thlrd party should bey

' enabled to-take. advantage ef an unexecuted ccntract to walve the

'priv1lege. The action of the Law Revislon Commlssion in

ellmlnatlng eubd1v1510n (a] was therefore eppreved. Mr, Batee,

however, expneesed the vlew_thet perhaps the_rule shquld%be
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revised in order to make certain that & contract to wsive'ths

privilege was valid as between the parties to the contract.

- After consideration the Committee was of the view that this

would be unnecessary. .
Mr. Baker then called attention to the fact that the

Law Revision Commission has eliminated application of Rule 37

to the privilege against self-incriminatiOn by specifically

llmlting the rule to the prlvileges under Rules 26-30. So far
as subdiviszon {b) of Rule. 3? is concerned W1th respect to the

self-lncrlmlnatlon pr1v1lege it appears to be the welght of

‘ authorlty and the rule 1n Gallfornla that testimony willlngly

‘glven in ‘one prlor proceedlng does not operate to walve the

pr1v1lege at the time of the trlaln Whether thls is based upon

the Constitutlon is not clearc Chadbourn thlnks that 1t might

be. Based upon this the Committee agreed with the actlon of

the Law Rev;51on Gommission in e11m1nat1ng the self-incr;mlne-

“tion privilege from the operatlon of Rule 37.

 The next subject of discussion was subd1v131on (b} of

'_Rule 37 and the Commlttee 8- attentlon was called to the fact

that the Law Rsv*31on Gommiss1on has broken thls subd1v1slon

down 1nto two separate subd1v131onsn one. deallng w1th dlsclosare

l and one dealing wlth consent to dlsclosure ﬂThe subdlvision

dealing with disclosure speclfies dlsclosure in actlons or pro-

‘ceedlngs or otherw1se. The subd1v1s10n deallng w1th consent

-speolfles how consent may be ngenn It ‘wWas further noted that

the Law Revision Comm1ss1onjs,rev1s1on would-eliminate the

words "withont ¢oercion and with the knowledge‘of'his privilege.”
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The Committee concluded thet'this language should be retained
and that in any event'thetroposed revision of the Law Revision
Commission added little if anything to the original URE ruiea .
The Committee therefore voted to adoptfsubdivision (b} of the
URE rule as orlglnally drafted., |

Mr. Baker then called the attentlon of the Gommlttee

teo the fact that the Law Revision Commission has added three

new proﬁbsed'Sections to the rule which in effect weuld pre-

serves (l} the rlght of one spouse to clalm the privilege where

‘the other spouse. has walved ity (2) the right of one cllent to

claim the pr1v1lege where another cllent of a lawyer retalned

‘_1n common by both has walved the pr1v1lege' and (3) the rlght

of one guardlan to clalm the pr;vllege where another guardlan o

_has wamved-ita The soundness of the latter prcv1s;on ‘seemed

most dublous in view of the fact that ths guard1ans in the end
only represent one person. w:th respect to the: other addltlons‘L‘
it was felt that the rule would follow wlthout these addltlons
The Commlttee felt that every poss1ble sltuatlon which may ariser

cannot be covered in one set of rules and. that it is not proPer

%o guess at every such posslble situatlon. Accordlngly the

'Commlttee dlsapproved the addltlon of these three subd1v1slcns.‘

Tt was then noted that ths Ccmm1s51on would ellmlnate appllaatlon

' of Rule 37 to Rules 31-36 1nc1u51Ve,'cn the ground . that Rule 37.

Vhas no appllcatlon to the pr1v1leges prov1ded 1n Rules 31—36

since each of these rules SpeleleS when the pr1v11ege is avall-

able.and.when it is not. The Commlttee could find nothing in
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Rules 31-36 ﬁhich had anything to do with'waiver and ﬁherefofe

found the reasonlng of the Comm1551on dlfflcult to follow with the }

result that the Commlttee diSapproved the ellmination of the
application . of Rule 37 to Rules 31-36. The result of the

Aforeg01ng is that the Commlttee would approve Rule 37 in the

follow1ng form:

%Subject.to Rule 38 a person who would otherw1se
have & privilege to refuse to disclose or to
prevent another from d13c1051ng a apeclfled matter
~under Rules 26-36, inclusive, waives his privilege
with respect to that matter if the judge finds that
he or any other person, while the holder of the.
. privilege, has, without coercion and with the know-
- ledge.of his privilege, made a disclosure of -any
" part of the matter or eonsented to such a dis~
'closure made by* anyone " . s _ .

Whereupon the meetlng adaourned.




